The Comptroller of Public Accounts proposes new 83.334, concerning local sales and use taxes.
The comptroller proposes new §3.334 to readopt the text of existing §3.334 proposed for repeal,

with the addition of paragraph (b)(6).

Brief explanation of the proposed rule.

In January 2020, the comptroller initiated a rulemaking to update its local sales and use tax rule.
The comptroller subsequently adopted amendments in 2020, 2023, and 2024. (49 TexReg 53)
(January 5, 2024), (48 TexReg 391) (January 27, 2023), (45 TexReg 3499) (May 22, 2020). The
amendments implemented House Bill 1525, 86th Legislature, 2019, which placed local sales and
use tax collection responsibilities on marketplace providers. The amendments also implemented
House Bill 2153, 86th Legislature, 2019, which set a single local use tax rate that remote sellers
may elect to use. The amendments also expanded the local sales tax collection responsibilities of
sellers based on the United States Supreme Court decision in South Dakota v. Wayfair, Inc., 138

S. Ct. 2080 (June 21, 2018). These amendments have been noncontroversial.

The rulemaking made other revisions to the text, which are now the subject of litigation in Cause
No. D-1-GN-21-003198, City of Coppell, Texas, et al. v. Glenn Hegar, in the 201st District Court
of Travis County Texas. The Plaintiff cities claim that the agency did not comply with the
rulemaking procedures in Government Code, §2001.024 and Government Code, Chapter 2006.
The purpose of this rulemaking is to address those claims by proposing the readoption of the rule,
with amendments, and a more complete statement of the elements required by Government Code,

82001.024 and Government Code, Chapter 2006.

The comptroller proposes to add the following definitions:



"Independently owned and operated business--a self-controlling entity that is not a subsidiary of

another entity or otherwise subject to control by another entity, and that is not publicly traded."

"Micro-business--a legal entity, including a corporation, partnership, or sole proprietorship, that:

(A) is formed for the purpose of making a profit;

(B) is independently owned and operated; and

(C) has not more than 20 employees.”

"Small business--a legal entity, including a corporation, partnership, or sole proprietorship, that:

(A) is formed for the purpose of making a profit;

(B) is independently owned and operated; and

(C) has fewer than 100 employees or less than $6 million in annual gross receipts."

The definition of "independently owned and operated business” is taken from the Attorney General

of Texas' Government Code Chapter 2006 Small Businesses and Rural Communities Impact

Guidelines updated in December 2017.

The definitions of "micro-business” and "small business" are taken from Government Code,

Chapter 2006.

The comptroller further proposes to add subsection (b)(6):



"If a small business seller or a micro-business seller operates a single location out of which it
conducts all of its business activities, the comptroller will presume that the location is a place of

business of the seller."

Fiscal note.

Brad Reynolds, Chief Revenue Estimator, has determined the following for each year of the first
five years that the rule will be in effect. The fiscal note considers the effect of the prior 2020, 2023,

and 2024 amendments to the rule, as well as the amendments in this proposal.

The additional estimated cost to the state and to local governments expected as a result of

enforcing or administering the rule.

There will be no additional estimated cost to the state and to local governments expected as a result
of enforcing or administering the proposed rule. The proposed amendments explain the manner in
which the comptroller intends to apply the consummation statutes. The explanation should lead to

greater taxpayer compliance, and less audit resources required to enforce or administer the rule.

The estimated reductions in costs to the state and to local governments as a result of enforcing or

administering the rule.

There will be no estimated reductions in costs to the state and to local governments as a result of
enforcing or administering the rule amendments. Local governments do not administer the tax, and

the comptroller will not be reducing the size of its audit staff as a result of the rule.



The estimated loss or increase in revenue to the state or to local governments as a result
of enforcing or administering the rule, and the foreseeable implications relating to cost or

revenues of the state or local governments.

Change in sourcing of transactions subject to local sales taxation could result in net change in sales
tax revenue of local taxing entities generally, with the net change quite significant for some
jurisdictions. Most, but not all, reductions in taxable transactions sourced to some jurisdictions
would be increases in taxable transactions sourced to other jurisdictions. But to the extent that
transactions previously sourced within an incorporated municipality would be sourced to an
unincorporated area without a cumulative local tax rate levied by municipal (pursuant to a limited
purpose annexation agreement), county, and/or special purpose taxing authorities commensurate
with the cumulative local tax rate levied by the municipal, county, and/or special purpose taxing
authorities applicable where the transactions were formerly sourced, there would be a reduction in
aggregate local sales tax levies and consequent reduction in state service charge revenues under

88 321.503, 322.303, and 323.503, Tax Code.

For reasons further discussed, reliable estimates of net changes in revenue by individual
jurisdictions for the 1,759 local sales taxing jurisdictions that might stem from compliance with
the rule cannot feasibly be produced by the comptroller. Even if the requisite audits of potentially
affected sales tax permittees in every jurisdiction could be timely performed to support such
estimation, the sales tax permittees are not static entities. It would not be plausible to assume that
those who currently source local tax to a location that is not a place of business as defined in the
rule would not adjust their operations to qualify such locations as places of business and

consequently not be obligated to change the sourcing of local tax.

Plaintiff cities allege that portions of the proposed rule are invalid, that the proposed rule

"dramatically” or "fundamentally" changes the former rule, that compliance with the proposed rule



will require vendors to change to existing reporting methods, and that the changes to existing

reporting methods will result in the loss of revenue to the cities.

One consultant estimated that the City of Carrollton would have a likely net loss of $1.1 to $2
million; that the City of Coppell would have a likely net loss of $18.8 million of $30.8 million,
that the City of DeSoto would have a likely net loss of $5.1 million, that the City of Farmers Branch
would have a likely net loss of $600,000 to $1.8 million, and the City of Humble would have a
likely net loss of $5.6 million. The consultant did not provide the comptroller with data to support
these calculations and he declined to identify the vendors that he predicted would have to change

their reporting methods.

The comptroller does not have sufficient data to verify these calculations or to make similar
estimates for other jurisdictions. The agency does have data regarding the amount of sales tax
receipts that that a vendor reports to local jurisdictions. But, that data does not prove that the vendor
is incorrectly reporting, that the vendor would change its reporting as a result of the rule
amendments, or that specific jurisdictions would gain or lose tax revenue as a result of the rule
amendments. Those determinations would require an understanding of the business operations of
the vendor to determine which business locations were “places of business” for purposes of local
tax sourcing. Then, the comptroller would have to examine individual transactions to determine
the location where the orders were received, the location where the orders were fulfilled, and the
location where the order was delivered, since all three locations are potential sourcing locations.
Then, the comptroller would have to compare that information with how the vendor has been
reporting local tax on each transaction, identify the circumstances, if any, that would require the
vendor to change its methods of reporting as a result of the rule, and determine the dollar value for
each transaction. The comptroller does not have sufficient information on the individual vendors

to make this determination.



The consultant's explanation of his methodology confirms that the comptroller does not have
sufficient data on hand, and that the comptroller could not reasonably acquire the necessary data
to perform a study for every jurisdiction. The consultant identified and researched the "top tier"
taxpayers for the cities in his study, and then conducted research to determine who they were
selling to and whether any sales were made other than through websites. The research ranged from
interviews with local employees, to passive research on web pages, job postings, certificate of
occupancy maps/filings, and in some instances, purchases were made as well as physical visits to
the taxpayer's locations. From this research, the consultant identified “suspect" taxpayers and
estimated the value of their shipment outside of the city. In doing this work, the consultant
estimated that he spent forty hours per jurisdiction. The comptroller does not have the time or
resources to conduct what is essentially an audit of the tens of thousands of permitted taxpayers to

identify noncompliant taxpayers and then estimate the extent of their noncompliance.

With the exception of the City of Round Rock, the Plaintiff cities have alleged that their
jurisdictions have a particular type of taxpayer that is primarily affected — "fulfillment centers”
that ship orders to customers. According to the cities, the fulfillment centers are sourcing local tax
to the cities in which they are located, pursuant to Tax Code, §321.203(c-1)(1), which provides
that a sale is consummated at the place of business of the retailer from which the retailer ships or
delivers the item. For subsection (c-1)(1) to apply, a fulfillment center has to be a "place of business
of the retailer” for local sales tax sourcing purposes. The term "place of business of the retailer"”
(hereinafter "place of business"”) is defined by Tax Code, §321.002(a)(3)(A) to include a location

at which three or more orders are received during a calendar year.

The Plaintiff cities contend that the fulfillment centers are properly sourcing local tax to the cities
in which they are located because every fulfillment center is automatically a "place of business."

The theory is that a fulfillment center is automatically a “place of business™ because it has to



"receive" orders as a necessary prerequisite to fulfilling the orders, and a fulfiliment center can be

expected to "receive" three or more orders in a calendar year.

Subsection (c)(7) of the proposed rule now explicitly states that the location where an order is
"received"” for purposes of local sales tax sourcing is the location where the order is initially
received. Therefore, under the proposed rule, a fulfillment center that processes orders forwarded
from another location is not automatically a "place of business” for local tax sourcing. The Plaintiff
cities contend that if the fulfillment centers in their jurisdiction begin sourcing local sales tax to

other cities, they will lose millions of dollars in tax revenue.

The merits of the conflicting interpretations are discussed in the preambles of the previous
rulemakings. The issue here is the effect on local tax revenue, and whether the comptroller can
reliably estimate the effect on cities, individually or collectively. The estimates of the Plaintiff
cities and the fulfillment centers in those cities cannot be reliably projected to other cities. The
comptroller does not have data to identify the "fulfillment centers" in any particular jurisdiction or

statewide — it is not a characteristic that is reported to the agency.

And, even if agency could identify "fulfillment centers” from its data, the agency could not assume
that the fulfillment centers in other cities are sourcing local tax like the Plaintiff cities' fulfillment
centers purportedly are sourcing. For reasons enumerated to the Revenue Estimating Division by
agency counsel, it is comptroller's opinion that a fulfillment center could reasonably reach a
different conclusion, and conclude that it was not automatically a "place of business" for local tax

sourcing purposes, as claimed by the Plaintiff cities.

First, the text of former §3.334(h)(3) indicated that a fulfillment center is not automatically a "place

of business” for local sourcing (emphasis added):



"(3) Consummation of sale. The following rules, taken from Tax Code, §321.203 and §323.203,
apply to all sellers engaged in business in this state, regardless of whether they have a place of

business in Texas or multiple places of business in the state.

(B) Order received at a place of business in Texas, fulfilled at a location that is not a place of
business. When an order that is placed over the telephone, through the Internet, or by any means
other than in person is received by the seller at a place of business in Texas, and the seller fulfills
the order at a location that is not a place of business of the seller in Texas, such as a warehouse
or distribution center, the sale is consummated at the place of business at which the order for

the taxable item is received.

(D) Order fulfilled within the state at a location that is not a place of business. When an order is
received by a seller at any location other than a place of business of the seller in this state, and

the seller fulfills the order at a location in Texas that is not a place of business of the seller, then
the sale is consummated at the location in Texas to which the order is shipped or delivered, or the

location where it is transferred to the purchaser.”

(41 TexReg 260, 265) (2016) (former 34 Tex. Admin. Code 8§3.334(h)(3), emphasis added); (39
TexReg 9597, 9606) (2014) (former 34 Tex. Admin. Code §3.334(h)(3), emphasis added).

Second, the consummation rules in former §3.334(h)(3) were augmented with an explicit provision

for fulfillment centers, which the former rule referred to as "distribution centers” (emphasis added):



"(2) Distribution centers, manufacturing plants, storage yards, warehouses, and similar facilities.

(A) A distribution center, manufacturing plant, storage yard, warehouse, or similar facility
operated by a seller at which the seller receives three or more orders for taxable items during the

calendar year is a place of business.

(B) If a salesperson who receives three or more orders for taxable items within a calendar year is
assigned to work from, or to work at, a distribution center, manufacturing plant, storage yard,

warehouse, or similar facility operated by a seller, then the facility is a place of business.

(C) If a location that is a place of business of the seller, such as a sales office, is in the same
building as a distribution center, manufacturing plant, storage yard, warehouse, or similar facility

operated by a seller, then the entire facility is a place of business of the seller."”

(41 TexReg 260, 263) (2016) (former 34 Tex. Admin. Code 83.334(e)(2), emphasis added); (39
TexReg 9597, 9605) (2014) (former 34 Tex. Admin. Code §3.334(e)(2), emphasis added).

If a distribution center were automatically a "place of business™ for local tax sourcing as the
Plaintiff cities contend, subparagraphs (B) and (C) would not be required — there would be no need
for a salesperson or a sales office to "then" make the distribution center a "place of business" for

local tax sourcing purposes.

Third, in addition to its rule, the comptroller distributed Publication 94-105, sometimes called the
"Local Sales and Use Tax Bulletin — Guidelines for Collecting Local Sales and Use Tax," or "Tax
Topics — Guidelines of Collecting Local Sales and Use Tax" (Guidelines). These Guidelines were
posted on the comptroller's website and indexed in the comptroller's State Tax Automated

Research System. Since at least 2007, the Guidelines referred to a "location within the state that is



not a place of business (such as a warehouse or distribution center).”" E.g., STAR Accession No.
200902596L (February 2009). The Guidelines were intended as a general guide and not as a
comprehensive resource. But, an ordinary reader would not walk away with the impression that a
taxpayer's fulfillment center was automatically a "place of business™ for purposes of local tax

sourcing.

Fourth, in 2016, the comptroller rewrote the Guidelines to be even more specific regarding
fulfillment centers: "The warehouse from which the person ships those items is not a place of
business, unless the warehouse separately qualifies as a place of business.” STAR Accession No.

201606995L (June 1, 2016).

And, fifth, in 2019, a comptroller letter ruling discussed fulfillment centers, referring to the former
rule, then in effect: "Scenario One: Taxpayer Retailer operates fulfillment centers in Texas that are
not open to the public. ... When an order is received at a location that is not a place of business and
is fulfilled in Texas at a location that is not a place of business, the sale is consummated at the
location in Texas to which the order is shipped. See §3.334(h)(3)(D). For Scenario One, local sales
and use tax is due based on the location where the order is delivered.” STAR Accession No.

201906015L (June 13, 2019) (emphasis added).

If the Plaintiff cities and their consultant's study are right about how the various fulfillment centers
in their cities reported local tax, those fulfillment centers must have either disregarded the
comptroller's prior written guidance, overlooked the guidance, or interpreted the guidance as being
the opposite of what the comptroller intended. But, it cannot be assumed that fulfillment centers
in other cities have also disregarded, overlooked, or interpreted the prior rulings in such a way that
they will have to change their reporting as a result of the proposed rule. So, even if the comptroller

could identify the permitted locations that are fulfillment centers, the revenue implications of the



proposed rule cannot be reliably extrapolated from the study conducted on behalf of the Plaintiff

cities.

Furthermore, the cities' calculations of revenue loss assume the proposed rule would force
fulfillment centers to begin sourcing local tax to other cities, when that is not the case. The
Legislature set a low threshold for a location to be a "place of business” for local tax sourcing —
the receipt of three or more orders during a calendar year. A fulfillment center that is not a "place
of business” under the proposed rule could easily become one by directly receiving three or more
orders. The Plaintiff cities have alleged that it is easier to source local tax to one jurisdiction than
to source to many. So, a fulfillment warehouse would have an incentive to become a "place of
business.” And, a fulfillment center with a tax sharing agreement with a city would have an even
greater incentive to make the minor adjustments required to become a "place of business," so as to
maintain the return on its revenue sharing agreement. Therefore, even if the potential tax revenue
loss from fulfillment centers could be reliably measured, it is unreasonable to assume that no

fulfillment center would take remedial efforts to continue its sourcing procedures.

The City of Round Rock has asserted claims that are different from or in addition to the claims of
the other Plaintiff cities. The City has suggested that the proposed rule will radically change the
way that Texas retailers with one place of business in Texas will source local tax. However, for
enumerated reasons, agency counsel advises that it should be assumed that in most instances, the
proposed rule will not change the sourcing of products sold by Texas retailers with one place of

business in Texas.

First, the proposed rule does not change the comptroller's previous application of the statute, which
does not recognize special treatment for vendors with a "single place of business™ for purposes of

local tax sourcing. Proposed subsection (c) states in relevant part:



"The following rules, taken from Tax Code, 8321.203 and 8323.203, apply to all sellers engaged
in business in Texas, regardless of whether they have no place of business in Texas, a single place

of business in Texas, or multiple places of business in Texas."

The language in the proposed rule has the same effect as the language in the prior 2014 and 2016

versions of the rule — no special treatment for vendors with a single "place of business":

"The following rules, taken from Tax Code, §321.203 and 8323.203, apply to all sellers engaged
in business in this state, regardless of whether they have a place of business in Texas or multiple

places of business in the state."

(41 TexReg 260, 265) (2016) (former 34 Tex. Admin. Code 83.334(h)(3); (39 TexReg 9597, 9606)
(2014) (former 34 Tex. Admin. Code §3.334(h)(3)).

Second, the proposed rule should have little impact on most businesses that are a single place of
business in the ordinary sense of the word — i.e., all operations are conducted at a single location.
If orders are received and fulfilled in a single facility, local sales tax will continue to be sourced to

that location. A typical example would be a retail store.

The City of Round Rock suggests that a single facility that conducts all transactions through
automated shopping cart software may be affected, since a software application does not constitute
a "place of business." However, the threshold for becoming a "place of business” is very low,
including the receipt by sales personnel of three or more orders per year. If a vendor occasionally
engages with a customer directly, such as by telephone or email, as the final step in receiving an
order under subsection (c)(7), the vendor's location should be a "place of business” for local tax

sourcing, even if orders are ordinarily processed by the vendor's automated software. To ease the



burden on auditors, and on small businesses and micro-businesses that operate out of a single

location, proposed subsection (b)(6) presumes that is the case.

Third, sales made by through a marketplace by a seller with a single place of business will not be

affected because those orders are sourced to destination by Tax Code, 8321.203(e-1).

The City of Round Rock claims that Dell Technologies has a single place of business in the city
and suggests that Dell is sourcing all of its local sales tax collections to the City of Round Rock.
The city further claims that it will lose a significant amount of local sales tax revenue under the
proposed rule. However, when the comptroller served third party discovery on Dell to understand
how Dell's current business operations would be affected by the proposed rule, both Round Rock
and Dell objected. Dell insisted that the inquiry should only be "conducted under the applicable

sections of the Texas Tax Code" in Chapter 111 -- in other words, an audit.

This discovery dispute illustrates the impracticability of preparing a revenue impact estimate for
the City of Round Rock — it would require the audit of Dell and any other vendors from whom the
city thinks there will be a revenue loss. A local sales tax audit of Dell would have to examine all
the business locations of Dell to determine which, if any of the locations were a "place of business"
for local tax sourcing purposes. And, if the comptroller verified that Dell in fact operated a single
"place of business” in Texas, the comptroller would still have to audit the sourcing of Dell's sales
to determine which sales were compliant and which sales were noncompliant with the proposed
rule. For example, Dell purports to have a sales force in Round Rock. Assuming that orders
generated by that sales force are received in Round Rock and not fulfilled from a "place of
business" elsewhere in Texas, those sales would still be sourced to Round Rock. And, any orders
fulfilled from Dell's "place of business” in Round Rock would still be sourced to Round Rock.
And, any orders delivered in Round Rock would still be sourced to Round Rock. Therefore, to

meaningfully determine the revenue impact of the proposed rule on the City of Round Rock, the



comptroller would have to thoroughly audit Dell and any other vendors from whom Round Rock

thinks there will be a revenue loss.

Repeating this audit exercise on a jurisdiction-by-jurisdiction basis across the state is infeasible.
Audits are not quick or easy. Considerable time and effort is required to acquire and analyze
taxpayer data. Taxpayers are understandably reluctant to furnish confidential business data. And,
the data varies in degree of accessibility. The average duration of an audit in fiscal year 2023 was

450 days, and the average number auditor hours spent on an audit was 80.5 hours.

It is also possible that an audit of Dell or other vendors would identify noncompliance with
sourcing provisions that are not involved in the disputed rulemaking. For example, if Dell were
sourcing marketplace sales to the City of Round Rock rather than to the delivery location specified
by statute, Dell would have to change its sourcing methods and the City of Round Rock would
suffer a revenue loss. But, that revenue loss should be attributed to the marketplace statute enacted

by the Legislature, not the proposed comptroller rule.

This possibility is real. During the 2020 rulemaking, the City of San Marcos filed comments
claiming that the proposed rule would cause the city to lose $7-8 million in local sales tax revenue
generated by a Best Buy call center, with the net effect of economic development incentive revenue
loss estimated at $3.4 million. Best Buy also filed comments stating that it created a subsidiary
called Best Buy Texas.com LLC and sourced the local tax for all of its Internet and telephone sales
to the City of San Marcos. This would mean that if a resident of the City of Houston placed an
online order from Houston and picked up the item at an affiliated Best Buy Stores outlet in
Houston, Best Buy Texas.com LLC would collect local sales tax for the City of San Marcos.
However, it appears that the Best Buy website was actually operated by a different Best Buy
affiliate, which would make it a marketplace provider as defined in Tax Code, 8151.0242(a)(2).

Under the marketplace statute, local tax is sourced to the location where the item is shipped or



delivered or at which possession is taken by the purchaser. Thus, any loss to the City of San Marcos
of local sales tax revenue from the sale to the Houston resident would be the result of compliance
with the marketplace statute. And the loss of tax revenue would not be attributable to the rule. The
loss resulting from compliance with the statute would occur without regard to whether the

proposed rule was adopted.

The comptroller has considered various other comments of the Plaintiff cities and others to the
effect that the proposed rule will dramatically change local tax sourcing and concluded that the
comments do not accurately apply the proposed rule. The comptroller disagrees with the allegation
that the proposed rule will "dramatically change where a sale is consummated if the Comptroller
interprets the change to require destination sourcing when a sale is made online using a retailer's
website, even if the retailer has only one place of business.” And, the comptroller disagrees with
the allegation that "sales made by way of websites using the Internet are treated as having been
consummated where the taxable item is delivered to the buyer instead of where the order for the
item is received and fulfilled by the seller.” The consummation hierarchy in subsection (c) does

not require the alleged results.

The comptroller has amended the definition of "place of business of the seller” in subsection
(2)(18) to provide that the term does not include a computer server, Internet protocol address,
domain name, website, or software application. While the discussion of computer servers was
added to the rule in 2020, the comptroller had previously advised taxpayers that the location of the
server does not create a "place of business" for purposes of the local tax collection and that orders
placed on a website or though applications and processed and routed by servers are not "received
at" a place of business. See STAR Accession Nos. 200510723L (October 6, 2005), 200605592L
(May 17, 2006), and 201906015L (June 13, 2019).



The comptroller has also amended the definition of "place of business of the seller" in subsection
(2)(18) to provide that staffing by one or more sales personnel is usually required. The statement
IS not a requirement, but an objective criterion that will often be an important factor in determining
whether an outlet, office, or location is a "place of business.”" In the January 2023 rulemaking, the
comptroller explained how the reference to sales personnel is a logical extension of prior
comptroller statements, including prior statements regarding fulfillment warehouses and computer

servers. See (48 TexReg 391, 398) (2023).

Agency counsel has advised that there are several instances in which the rule proposed for
readoption is substantively different than the 2016 version of the rule. Subsection (c)(2)(B)(ii)
provides that a seller required to collect state use tax must also collect local use tax. This provision
expands the collection responsibilities of sellers, which, formerly were obligated to collect local
use tax only if they were engaged in business in the local jurisdiction. This provision should have

a positive, but indeterminant revenue effect on all local jurisdictions.

The proposed rule, as compared with the 2016 version, adds provisions that the sourcing of
marketplace sales is based on destination, because the consummation statute was amended in 2019
by House Bill 1525 to require that result. The fiscal note for House Bill 1525 estimated a probable
revenue gain for local governments. However, because House Bill 1525 was already in effect, and
rulemaking is not required to effectuate the legislation, the comptroller is assigning no fiscal
implication to the rule revision incorporating House Bill 1525, other than a potential increase in

compliance with the statute.

The proposed rule, as compared with the 2016 version, also adds provisions for remote sellers to
apply a single local tax rate, as authorized by House Bill 2153 in 2019. The fiscal note for House

Bill 2153 stated:



"There would be no significant fiscal implications for local governments in the aggregate; there
could be some variance in distribution of revenue among jurisdictions compared with the
distribution that would occur were all remote sellers required to collect and remit tax at applicable
local combined rates, but the extent of such variance cannot be determined and would not be

expected to be significant in relation to the total allocations of local sales and use tax revenues."

The comptroller is assigning no fiscal implication to the rule revision incorporating House Bill
2153, since the statute went into effect before the rulemaking, and rulemaking was not required to

implement the statute.

The proposed rule, as compared with the 2016 version, alters the treatment of a "traveling
salesperson,” which was previously defined as: "A seller, or an agent or employee of a seller, who
visits potential purchasers in person to solicit sales, and who does not carry inventory ready for
immediate sale, but who may carry samples or perform demonstrations of items for sale." Former
83.334(h)(4) provided: "Orders taken by traveling salespersons are received by the seller at the
administrative office or other place of business from which the traveling salesperson operates."
(41 TexReg 260, 265) (2016) (former 34 Tex. Admin. Code 83.334(h)(4)). The former rule did

not further explain the location from which the traveling salesperson operates.

Subsection (b)(4) of the proposed rule replaces the traveling salesperson language with a provision
for an order that is received by a salesperson who is not at a place of business when the salesperson
receives the order. Subsection (b)(4) provides that the order is treated as being received at the
location from which the salesperson operates. Subsection (b)(4) further provides that the location
from which the salesperson operates is the principal fixed location where the salesperson conducts

work-related activities.



Commenters have reported that the orders from some traveling salespersons have been sourced to
the location to which the traveling salesperson is "assigned,"” even though the traveling salesperson
may conduct principal work-related activities from another location. In these situations, the
proposed rule might result in a change to local tax sourcing. However, the significance of this
change is indeterminant. The comptroller does not have data to identify traveling salespersons as
defined under the former rule, and does not have data to identify the instances in which a traveling
salesperson has been "assigned" to a location from which the salesperson does not conduct
principal work-related activities. And, if the agency could identify those instances, without
conducting extensive audits, the agency would still not know which instances would result in a
change of sourcing. For example, if the order is fulfilled from a "place of business," the location

of the salesperson is irrelevant.

In summary, due to both to the number of taxing jurisdictions and lack of pertinent, detailed
information regarding the specific circumstances of the myriad businesses reporting local sales
and use taxes, estimation of fiscal effects of the proposed rule, whether of dollar amounts or merely

sign of change, on an individual jurisdiction by jurisdiction basis is infeasible of execution.

The comptroller recognizes that compliance with the proposed rule could result in changes to the
local tax reporting methods of some vendors. As a result, there could be loss or increase in revenue
to individual local governments. A revenue loss to one local government will often but not always
be a revenue gain to others. There will also be revenue gains experienced by all local tax
jurisdictions from the expansion of the use tax collection obligations of remote, out-of-state sellers.
For the reasons previously stated, the aggregate net gain or loss cannot be reliably estimated by

the comptroller from available or reasonably accessible data.

The comptroller has been provided with estimates that some cities will experience net revenue

losses. However, the comptroller has not been provided with sufficient information to verify the



estimates, and the data from the estimates cannot be extrapolated to other local tax jurisdictions.
That said, the estimates of anticipated revenue losses provided by Plaintiffs and others in
comments to proposed rulemakings are accepted as valid good faith estimates and may serve as a
basis for estimating a minimum amount of revenue from online sales associated with locations that
are not places of business as defined in the rule, that will be subject to different sourcing if the
affected sales tax permittees cannot or choose not to modify their procedures in order to qualify
such business locations as places of business for purposes of local sales tax sourcing. As those
estimates were constructed from 2020 data and there has been significant inflation as well as real
economic growth since then, they are scaled up by a factor of 1.35 to yield a minimum estimate
of $110 million on a current annual basis that may be lost to those cities, plus another $80 million
that may be lost to the other local taxing jurisdictions imposing tax at the affected locations, for a
total of $190 million of gross revenue reductions, of which 85% or $161.5 million would be
estimated gains to other local taxing jurisdiction, and 15% or $28.5 million would be reduction in
aggregate local sales tax levies sourced to unincorporated areas without local sales tax or with
cumulative local county and special district tax rates less than the cumulative local rates that
applied at the locations where the taxable transactions were formerly sourced. A $28.5 million
reduction in aggregate local tax levies would result in reduced state service charge revenue of

$570,000.

Public benefits and costs.

Brad Reynolds, Chief Revenue Estimator, has determined the following for each year of the first

five years that the rule will be in effect.

The public will benefit from greater clarity regarding the consummation standards, making

compliance easier.



There may be additional economic costs to a person required to comply with the rule. It is
conceivable that the rule may cause some vendors to realize that they are noncompliant. If the
vendors come into compliance by changing from single-location reporting to multiple-location
reporting, their compliance burden may increase. And if vendors change from multiple-location

reporting to single-location reporting, their compliance burden may diminish.

Local employment impact statement.

For the first five years that the rule will be in effect, the effect on local economies and employment,
if any, cannot be determined. To the extent that the proposed rule leads to greater awareness and
compliance with the local tax consummation standards, some vendors may change their reporting
methods, which might positively or negatively affect the tax revenue of particular local tax
jurisdictions. Whether a change in local tax revenue might increase or decrease the provision of
local government services to an extent that would affect local economic activity or employment
would depend on discretionary actions of the governing body or the electorate of an affected

jurisdiction, and cannot be determined.

Government growth impact statement.

Brad Reynolds, Chief Revenue Estimator, has determined the following for each year of the first
five years that the rule will be in effect: the amendment will not create or eliminate a government
program; will not require the creation or elimination of employee positions; will not require an
increase or decrease in future legislative appropriations to the comptroller; will not require an
increase or decrease in fees paid to the comptroller; will not create a new regulation; will increase
the number of individuals subject to the rule's applicability because sellers without a physical
presence in a local tax jurisdiction will be required to collect local use tax if they are required to

collect state use tax; and will not positively or adversely affect this state's economy.



Economic impact statement and regulatory flexibility analysis.

A statement of fiscal implications for small businesses or rural communities under Government
Code, Chapter 2006 is normally not required for a comptroller rule because the rule is proposed
under Tax Code, Title 2. In this instance, the rule is proposed under both Title 2 (State Taxation)

and Title 3 (Local Taxation). So, the comptroller provides the following statement.

A "rural community" is a municipality with a population of less than 25,000. The comptroller
estimates that there are 1,098 such rural communities, of which 1,017 impose a sales tax and may

have revenue affected by compliance with the rule.

A "small business" is a legal entity, including a corporation, partnership, or sole proprietorship,
that: (A) is formed for the purpose of making a profit; (B) is independently owned and operated;
and (C) has fewer than 100 employees or less than $6 million in annual gross receipts. The
Comptroller estimates that there are 470,000 businesses with fewer than 100 employees, and
377,000 businesses with annual gross receipts less than $6 million; the sum of these two estimates
would overstate the number of small businesses, as many businesses would be expected to have

both fewer than 100 employees and less than $6 million in annual gross receipts.

To the extent that the proposed rule leads to greater awareness and compliance with the local tax
consummation standards, some vendors may change their reporting methods, which might
positively or negatively affect the tax revenue of particular local tax jurisdictions. As previously
explained, the comptroller does not have sufficient data on the business operations of each business
to identify and quantify the businesses and transactions that might be affected, and the positive or

negative revenue impact on each tax jurisdiction.



Although the fiscal implications for local tax jurisdictions cannot be quantified without additional
information, several observations can be made. First, the cities asserting that the clarifications
provided by the rule will result in changes in sourcing and reporting of local taxes, with consequent
reductions in their revenues, tend to be cities with Local Government Code, Chapter 380
agreements involving rebates of local sales and use tax revenues. And, cities with Government
Code, Chapter 380 agreements involving distribution or fulfillment centers tend to be larger than
rural communities. Of the 1,017 rural communities imposing sales tax, 45 have Chapter 380
agreements involving sales tax on file with the comptroller. Almost all of those involve rebates of
sales tax to physical shopping centers or restaurants, or of sales tax paid on equipment or building
materials, and would unlikely be affected by a change in sourcing of online sales associated with
locations that are not places of business; two of the 45 communities that are not party to the suit
against the comptroller appear to involve distribution or fulfillment centers and could be affected
if the centers will not qualify as places of business (in Grand Prairie and Waxahachie). Five of the
six cities currently suing the Comptroller have populations greater than 25,000. The comptroller
has not verified the assertions of revenue shifting. But, if the assertions are correct, the revenue
shifting away from cities with Chapter 380 agreements may result in positive revenues for the

smaller rural communities from whom the revenues have been diverted.

Second, although the comptroller does not have sufficient information to determine the number of
small businesses that may change their local tax reporting as a result of greater awareness and
compliance with the local tax consummation standards, it is reasonable to assume that many small
businesses will not be affected. A small business that has all of its operations at a single location
in Texas, including sales and fulfillment, is probably reporting local sales tax to the taxing
jurisdiction where it is located, and it will continue that reporting. Non-marketplace orders fulfilled
from that location will continue to be consummated at that location pursuant to 83.334(c)(1) or
(©)(2)(A). And, sales of a small business that are through a marketplace are already subject to

destination sourcing performed by the marketplace provider. Nevertheless, in some circumstances,



it is conceivable that the rule may cause some vendors, small or large, to realize that they are
noncompliant. If the vendors come into compliance by changing from single-location reporting to

multiple-location reporting, their compliance burden may increase.

Third, the proposed rule expands the local tax collection obligations of remote sellers — out-of-
state sellers that collect state use tax must also collect local sales tax. The expansion of the remote
seller local tax collection obligation may benefit small businesses in Texas by reducing the
perception of customers that purchases from out-of-state sellers are preferable because out-of-state

sellers charge less sales or use tax than the small businesses in Texas.

Since the comptroller initiated its rulemaking in 2020, the agency has considered ways to minimize
the potential adverse impact on small businesses. In the fall of 2020, the agency added a multi-
address search capability to its local sales tax rate locator. And in the spring of 2021, the agency
added downloadable address files to determine local tax rates. And, in the winter of 2023, the

agency added map search and latitude/longitude search options.

In addition, the comptroller is proposing to add subsection (b)(6):

"If a small business or a micro-business operates a single location out of which it conducts all of
its business activities, the comptroller will presume that the location is a place of business of the

seller.”

The comptroller cannot make a location a "place of business™ by rule if the statute does not allow
it. But, the agency can presume that a location is a "place of business" based on indicative facts,
such as a small, independent business that conducts all of its business operations out of a single

location. If extraordinary facts are presented to the agency, the presumption may be rebutted.



The agency has considered other alternatives to reduce the adverse impact on small businesses and
micro-businesses, such as allowing small or micro-businesses to source local sales tax to their
principal place of business, or establishing a single local sales tax rate for small or micro-
businesses that would be distributed similar to the distribution of the single local sales tax collected
by remote sellers. However, because these proposals would require amendments to the
consummation statutes, the comptroller does not have the regulatory flexibility to implement these

proposed methods.

Public hearing

The comptroller will hold a hearing to take public comments, on May 9, 2024, at 9:00 a.m. in
Room 2.034 of the Barbara Jordan Building, 1601 Congress Avenue, Austin, Texas 78701.
Interested persons may sign up to testify beginning at 8:30 a.m. and testimony will be heard
beginning at 9:00 a.m. on a first come first serve basis. All persons will have 10 minutes to present

their testimony and shall also provide their testimony in writing prior to their oral testimony.
Comments

You may submit comments on the proposal to Jenny Burleson, Director, Tax Policy Division, P.O.
Box 13528 Austin, Texas 78711 or to the email address: tp.rule.comments@cpa.texas.gov. The
comptroller must receive your comments no later than 30 days from the date of publication of the

proposal in the Texas Register.

Statement of the statutory or other authority under which the rule is proposed to be adopted.



Tax Code, §8111.002 (Comptroller's Rule; Compliance; Forfeiture), 321.306 (Comptroller's
Rules), 322.203 (Comptroller's Rules), and 323.306 (Comptroller's Rules) authorize the

comptroller to adopt rules to implement the tax statutes.

Sections or articles of the code affected.

Tax Code, 8151.0595 (Single Local Tax Rate for Remote Sellers); Tax Code, Chapter 321,

Subchapters A, B, C, D, and F; Tax Code, Chapter 322; and Tax Code, Chapter 323 are affected.

<rule>

83.334. Local Sales and Use Taxes.

(a) Definitions. The following words and terms, when used in this section, shall have the following

meanings, unless the context clearly indicates otherwise.

(1) Cable system--The system through which a cable service provider delivers cable television or

bundled cable service, as those terms are defined in 83.313 of this title (relating to Cable Television

Service and Bundled Cable Service).

(2) City--An incorporated city, municipality, town, or village.

(3) City sales and use tax--The tax authorized under Tax Code, §321.101(a), including the

additional municipal sales and use tax authorized under Tax Code, §321.101(b), the municipal

sales and use tax for street maintenance authorized under Tax Code, 8327.003, the Type A

Development Corporation sales and use tax authorized under Local Government Code, §504.251,

the Type B Development Corporation sales and use tax authorized under Local Government Code,

§505.251, a sports and community venue project sales and use tax adopted by a city under Local




Government Code, 8334.081, and a municipal development corporation sales and use tax adopted

by a city under Local Government Code, 8379A.081. The term does not include the fire control,

prevention, and emergency medical services district sales and use tax authorized under Tax Code,

8321.106, or the municipal crime control and prevention district sales and use tax authorized under

Tax Code, 8321.108.

(4) Comptroller's website--The comptroller's website concerning local taxes located at:

https://comptroller.texas.qov/taxes/sales/.

(5) County sales and use tax--The tax authorized under Tax Code, §323.101, including a sports

and community venue project sales and use tax adopted by a county under Local Government

Code, §334.081. The term does not include the county health services sales and use tax authorized

under Tax Code, 8324.021, the county landfill and criminal detention center sales and use tax

authorized under Tax Code, §325.021, or the crime control and prevention district sales and use

tax authorized under Tax Code, 8323.105.

(6) Drop shipment--A transaction in which an order is received by a seller at one location, but the

item purchased is shipped by the seller from another location, or is shipped by the seller's third-

party supplier, directly to a location designated by the purchaser.

(7) Engaged in business--This term has the meaning given in §3.286 of this title (relating to Seller's

and Purchaser's Responsibilities).

(8) Extraterritorial jurisdiction-An unincorporated area that is contiguous to the corporate

boundaries of a city as defined in Local Government Code, §42.021.




(9) Fulfill--To complete an order by transferring possession of a taxable item to a purchaser, or to

ship or deliver a taxable item to a location designated by the purchaser. The term does not include

receiving or tracking an order, determining shipping costs, managing inventory, or other activities

that do not involve the transfer, shipment, or delivery of a taxable item to the purchaser or a

location designated by the purchaser.

(10) Independently owned and operated business--A self-controlling entity that is not a subsidiary

of another entity or otherwise subject to control by another entity, and that is not publicly traded.

(11) Itinerant vendor--A seller who travels to various locations for the purpose of receiving orders

and making sales of taxable items and who has no place of business in this state. A person who

sells items through vending machines is also an itinerant vendor. A salesperson that operates out

of a place of business in this state is not an itinerant vendor.

(12) Kiosk--A small stand-alone area or structure:

(A) that is used solely to display merchandise or to submit orders for taxable items from a data

entry device, or both;

(B) that is located entirely within a location that is a place of business of another seller, such as a

department store or shopping mall; and

(C) at which taxable items are not available for immediate delivery to a purchaser.

(13) Local taxes--Sales and use taxes imposed by any local taxing jurisdiction.

(14) Local taxing jurisdiction--Any of the following:




(A) a city that imposes sales and use tax as provided under paragraph (3) of this subsection;

(B) a county that imposes sales and use tax as provided under paragraph (5) of this subsection;

(C) a special purpose district created under the Special District Local Laws Code or other

provisions of Texas law that is authorized to impose sales and use tax by the Tax Code or other

provisions of Texas law and as governed by the provisions of Tax Code, Chapters 321 or 323 and

other provisions of Texas law; or

(D) a transit authority that imposes sales and use tax as authorized by Transportation Code,

Chapters, 451, 452, 453, 457, or 460 and governed by the provisions of Tax Code, Chapter, 322.

(15) Marketplace provider--This term has the meaning given in §3.286 of this title.

(16) Micro-business--A leqgal entity, including a corporation, partnership, or sole proprietorship,

that:

(A) is formed for the purpose of making a profit;

(B) is independently owned and operated; and

(C) has not more than 20 employees.

(17) Order placed in person--An order placed by a purchaser with the seller while physically

present at the seller's place of business regardless of how the seller subsequently enters the order.




(18) Place of business of the seller - general definition--A place of business of the seller must be

an established outlet, office, or location operated by a seller for the purpose of receiving orders for

taxable items from persons other than employees, independent contractors, and natural persons

affiliated with the seller. An "established outlet, office, or location" usually requires staffing by

one or more sales personnel. The term does not include a computer server, Internet protocol

address, domain name, website, or software application. The "purpose" element of the definition

may be established by proof that the sales personnel of the seller receive three or more orders for

taxable items at the facility during the calendar year. Additional criteria for determining when a

location is a place of business of the seller are provided in subsection (b) of this section for

distribution centers, manufacturing plants, storage yards, warehouses and similar facilities; kiosks:

and purchasing offices. An outlet, office, facility, or any location that contracts with a retail or

commercial business to process for that business invoices, purchase orders, bills of lading, or other

equivalent records onto which sales tax is added, including an office operated for the purpose of

buying and selling taxable goods to be used or consumed by the retail or commercial business, is

not a place of business of the seller if the comptroller determines that the outlet, office, facility, or

location functions or exists to avoid the tax legally due under Tax Code, Chapters 321, 322, and

323 or exists solely to rebate a portion of the tax imposed by those chapters to the contracting

business. An outlet, office, facility, or location does not exist to avoid the tax legally due under

Tax Code, Chapters 321, 322, and 323 or solely to rebate a portion of the tax imposed by those

chapters if the outlet, office, facility, or location provides significant business services, beyond

processing invoices, to the contracting business, including logistics management, purchasing,

inventory control, or other vital business services.

(19) Purchasing office--An outlet, office, facility, or any location that contracts with a retail or

commercial business to process for that business invoices, purchase orders, bills of lading, or other

equivalent records onto which sales tax is added, including an office operated for the purpose of

buying and selling taxable goods to be used or consumed by the retail or commercial business.




(20) Remote Seller--As defined in §3.286 of this title, a remote seller is a seller engaged in business

in this state whose only activity in the state is:

(A) engaging in reqular or systematic solicitation of sales of taxable items in this state by the

distribution of catalogs, periodicals, advertising flyers, or other advertising, by means of print,

radio, or television media, or by mail, telegraphy, telephone, computer data base, cable, optic,

microwave, or other communication system for the purpose of effecting sales of taxable items; or

(B) soliciting orders for taxable items by mail or through other media including the Internet or

other media that may be developed in the future.

(21) Seller--This term has the meaning given in §3.286 of this title and also refers to any agent or

employee of the seller.

(22) Small business--A leqgal entity, including a corporation, partnership, or sole proprietorship,

that:

(A) is formed for the purpose of making a profit;

(B) is independently owned and operated; and

(C) has fewer than 100 employees or less than $6 million in annual gross receipts.

(23) Special purpose district--A local governmental entity authorized by the Texas legislature for

a specific purpose, such as crime control, a local library, emergency services, county health

services, or a county landfill and criminal detention center.




(24) Storage--This term has the meaning given in §3.346 of this title (relating to Use Tax).

(25) Temporary place of business of the seller--A location operated by a seller for a limited period

of time for the purpose of selling and receiving orders for taxable items and where the seller has

inventory available for immediate delivery to a purchaser. For example, a person who rents a booth

at a weekend craft fair or art show to sell and take orders for jewelry, or a person who maintains a

facility at a job site to rent tools and equipment to a contractor during the construction of real

property, has established a temporary place of business. A temporary place of business of the seller

includes a sale outside of a distribution center, manufacturing plant, storage yard, warehouse, or

similar facility of the seller in a parking lot or similar space sharing the same physical address as

the facility but not within the walls of the facility.

(26) Transit authority--A metropolitan rapid transit authority (MTA), advanced transportation

district (ATD), reqional or subregional transportation authority (RTA), city transit department

(CTD), county transit authority (CTA), regional mobility authority (RMA) or coordinated county

transportation authority created under Transportation Code, Chapters 370, 451, 452, 453, 457, or

460.

(27) Two percent cap--A reference to the general rule that, except as otherwise provided by Texas

law and as explained in this section, a seller cannot collect, and a purchaser is not obligated to pay,

more than 2.0% of the sales price of a taxable item in total local sales and use taxes for all local

taxing jurisdictions.

(28) Use--This term has the meaning given in §3.346 of this title.




(29) Use tax--A tax imposed on the storage, use or other consumption of a taxable item in this

state.

(b) Determining the place of business of a seller.

(1) Distribution centers, manufacturing plants, storage yards, warehouses, and similar facilities.

(A) A distribution center, manufacturing plant, storage yard, warehouse, or similar facility

operated by a seller for the purpose of selling taxable items where sales personnel of the seller

receive three or more orders for taxable items during the calendar year from persons other than

employees, independent contractors, and natural persons affiliated with the seller is a place of

business of the seller. Forwarding previously received orders to the facility for fulfilment does not

make the facility a place of business.

(B) If a location that is a place of business of the seller, such as a sales office, is in the same

building as a distribution center, manufacturing plant, storage yard, warehouse, or similar facility

operated by a seller, then the entire facility is a place of business of the seller.

(2) Kiosks. A kiosk is not a place of business of the seller for the purpose of determining where a

sale is consummated for local tax purposes. A seller who owns or operates a kiosk in Texas is,

however, engaged in business in this state as provided in §3.286 of this title.

(3) Purchasing offices.

(A) A purchasing office is not a place of business of the seller if the purchasing office exists solely

to rebate a portion of the local sales and use tax imposed by Tax Code, Chapters 321, 322, or 323

to a business with which it contracts; or if the purchasing office functions or exists to avoid the tax




legally due under Tax Code, Chapters 321, 322, or 323. A purchasing office does not exist solely

to rebate a portion of the local sales and use tax or to avoid the tax legally due under Tax Code,

Chapters 321, 322, or 323 if the purchasing office provides significant business services to the

contracting business beyond processing invoices, including logistics management, purchasing,

inventory control, or other vital business services.

(B) In making a determination under subparagraph (A) of this paragraph, as to whether a

purchasing office provides significant business services to the contracting business beyond

processing invoices, the comptroller will compare the total value of the other business services to

the value of processing invoices. If the total value of the other business services, including logistics

management, purchasing, inventory control, or other vital business services, is less than the value

of the service to process invoices, then the purchasing office will be presumed not to be a place of

business of the seller.

(C) If the comptroller determines that a purchasing office is not a place of business of the seller,

the sale of any taxable item is deemed to be consummated at the place of business of the seller

from whom the purchasing office purchased the taxable item for resale and local sales and use

taxes are due according to the following rules.

(i) When taxable items are purchased from a Texas seller, local sales taxes are due based on the

location of the seller's place of business where the sale is deemed to be consummated, as

determined in accordance with subsection (c) of this section.

(ii) When the sale of a taxable item is deemed to be consummated at a location outside of this state,

local use tax is due based on the location where the items are first stored, used or consumed by the

entity that contracted with the purchasing office in accordance with subsection (d) of this section.




(4) An order that is received by a salesperson who is not at a place of business of the seller when

the salesperson receives the order is treated as being received at the location from which the

salesperson operates. Examples include orders that a salesperson receives by mail, telephone,

including Voice over Internet Protocol and cellular phone calls, facsimile, and email while

traveling. The location from which the salesperson operates is the principal fixed location where

the salesperson conducts work-related activities. The location from which a salesperson operates

will be a place of business of the seller only if the location meets the definition of a "place of

business of a seller" in subsection (a)(16) of this section on its own, without regard to the orders

imputed to that location by this paragraph.

(5) A facility without sales personnel is usually not a "place of business of the seller." A vending

machine is not "an established outlet, office, or location," and does not constitute a "place of

business of the seller." Instead, a vending machine sale is treated as a sale by an itinerant vendor.

See subsections (a)(10) and (c)(6) of this section. However, a walk-in retail outlet with a stock of

goods available for immediate purchase through a cashier-less point of sale terminal at the outlet

would be "an established outlet, office, or location" so as to constitute a "place of business of the

seller" even though sales personnel are not required for every sale. A computer that operates an

automated shopping cart software program is not an established outlet, office, or location," and

does not constitute a "place of business of the seller." A computer that operates an automated

telephone ordering system is not "an established outlet, office, or location," and does not constitute

a "place of business of the seller."

(6) If a small business or a micro-business operates a single location out of which it conducts all

of its business activities, the comptroller will presume that the location is a place of business of

the seller.



(c) Local sales tax - Consummation of sale - determining the local taxing jurisdictions to which

sales tax is due. Except for the special rules applicable to remote sellers in subsection (i)(3) of this

section, direct payment permit purchases in subsection (j) of this section, and certain taxable items,

including taxable items sold by a marketplace provider, as provided in subsection (k) of this

section, each sale of a taxable item is consummated at the location indicated by the provisions of

this subsection. The following rules, taken from Tax Code, §321.203 and §323.203, apply to all

sellers engaged in business in Texas, regardless of whether they have no place of business in Texas,

a single place of business in Texas, or multiple places of business in Texas.

(1) Consummation of sale - order received at a place of business of the seller in Texas.

(A) Order placed in person. Except as provided by paragraph (3) of this subsection, when an order

for a taxable item is placed in person at a seller's place of business in Texas, including at a

temporary place of business of the seller in Texas, the sale of that item is consummated at that

place of business of the seller, regardless of the location where the order is fulfilled.

(B) Order not placed in person.

(i) Order fulfilled at a place of business of the seller in Texas. When an order is received at a place

of business of the seller in Texas and is fulfilled at a place of business of the seller in Texas, the

sale is consummated at the place of business where the order is fulfilled.

(ii) Order not fulfilled at a place of business of the seller in Texas. When an order is received at a

place of business of the seller in Texas and is fulfilled at a location that is not a place of business

of the seller in Texas, the sale is consummated at the place of business where the order is received.

(2) Consummation of sale - order not received at a place of business of the seller in Texas.




(A) Order fulfilled at a place of business of the seller in Texas. When an order is received at a

location that is not a place of business of the seller in Texas or is received outside of Texas, and is

fulfilled from a place of business of the seller in Texas, the sale is consummated at the place of

business where the order is fulfilled.

(B) Order not fulfilled from a place of business of the seller in Texas.

(i) Order fulfilled in Texas. When an order is received at a location that is not a place of business

of the seller in Texas and is fulfilled from a location in Texas that is not a place of business of the

seller, the sale is consummated at the location in Texas to which the order is shipped or delivered,

or at which the purchaser of the item takes possession.

(ii) Order not fulfilled in Texas. When an order is received by a seller at a location that is not a

place of business of the seller in Texas, and is fulfilled from a location outside of Texas, the sale

is not consummated in Texas. However, a use is consummated at the first point in Texas where

the item is stored, used, or consumed after the interstate transit has ceased. A taxable item delivered

to a point in Texas is presumed to be for storage, use, or consumption at that point until the contrary

is established. Local use tax should be collected as provided in subsection (d) of this section.

Except as provided in subsection (i)(3) of this section, a remote seller required to collect state use

tax under 83.286(b)(2) of this title must also collect local use tax.

(3) Exception for qualifying economic development agreements entered into before January 1,

2009, pursuant to Tax Code, 8321.203(c-4) - (c-5) or §323.203(c-4) - (c-5). This paragraph is

effective until September 1, 2024. If applicable, the local sales tax due on the sale of a taxable item

is based on the location of the qualifying warehouse, which is a place of business of the seller,

from which the item is shipped or delivered or at which the purchaser of the item takes possession.




(4) Local sales taxes are due to each local taxing jurisdiction with sales tax in effect where the sale

is consummated. Local use tax may also be due if the total amount of local sales taxes due does

not reach the two percent cap, and the item purchased is shipped or delivered to a location in one

or more different local taxing jurisdictions, as provided in subsection (d) of this section.

(5) Multiple special purpose district taxes, multiple transit authority sales taxes, or a combination

of the two may apply to a single transaction. If the sale of a taxable item is consummated at a

location within the boundaries of multiple special purpose districts or transit authorities, local sales

tax is owed to each of the jurisdictions in effect at that location. For example, a place of business

of the seller located in the city of San Antonio is within the boundaries of both the San Antonio

Advanced Transportation District and the San Antonio Metropolitan Transit Authority, and the

seller is required to collect sales tax for both transit authorities. Similarly, a place of business of

the seller in Flower Mound is located within the boundaries of two special purpose districts, the

Flower Mound Crime Control District and the Flower Mound Fire Control District, and the seller

is responsible for collecting sales tax for both special purpose districts.

(6) ltinerant vendors; vending machines.

(A) ltinerant vendors. Sales made by itinerant vendors are consummated at, and itinerant vendors

must collect sales tax based upon, the location where the item is delivered or at which the purchaser

of the item takes possession. Itinerant vendors do not have any responsibility to collect use tax.

(B) Vending machines. Sales of taxable items made from a vending machine are consummated at

the location of the vending machine. See §3.293 of this title (relating to Food; Food Products;

Meals: Food Service) for more information about vending machine sales.




(7) The location where the order is received by or on behalf of the seller means the physical

location of a seller or third party such as an established outlet, office location, or automated order

receipt system operated by or on behalf of the seller where an order is initially received by or on

behalf of the seller and not where the order may be subsequently accepted, completed or fulfilled.

An order is received when all of the information from the purchaser necessary to the determination

whether the order can be accepted has been received by or on behalf of the seller. The location

from which a product is shipped shall not be used in determining the location where the order is

received by the seller.

(d) Local use tax. The provisions addressing the imposition of state use tax in 83.346 of this title

also apply to the imposition of local use tax. For example, consistent with §3.346(e) of this title,

all taxable items that are shipped or delivered to a location in this state that is within the boundaries

of a local taxing jurisdiction are presumed to have been purchased for use in that local taxing

jurisdiction as well as presumed to have been purchased for use in the state.

(1) General rules.

(A) When local use taxes are due in addition to local sales taxes as provided by subsection (c) of

this section, all applicable use taxes must be collected or accrued in the following order until the

two percent cap is reached: city, county, special purpose district, and transit authority. If more than

one special purpose district use tax is due, all such taxes are to be collected or accrued before any

transit authority use tax is collected or accrued. See subparagraphs (D) and (E) of this paragraph.

(B) If a local use tax cannot be collected or accrued at its full rate without exceeding the two

percent cap, the seller cannot collect it, or any portion of it, and the purchaser is not responsible

for accruing it.



(C) If a seller collects a local sales tax on an item, or a purchaser accrues a local sales tax on an

item, a use tax for the same type of jurisdiction is not due on the same item. For example, after a

city sales tax has been collected or accrued for an item, no use tax is due to that same or a different

city on that item, but use tax may be due to a county, special purpose district, or transit authority.

Similarly, if one or more special purpose district sales taxes have been collected or accrued for an

item, no special purpose district use tax is due on that item, and if one or more transit authority

sales taxes have been collected or accrued for an item, no transit authority use tax is due on that

item.

(D) Collection or accrual of use tax for multiple special purpose districts. If more than one special

purpose district use tax is in effect at the location where use of an item occurs, the special purpose

district taxes are due in the order of their effective dates, beginning with the earliest effective date,

until the two percent cap is met. The effective dates of all special purpose district taxes are

available on the comptroller's website. However, if the collection or accrual of use tax for the

district with the earliest effective date would exceed the two percent cap, the tax for that district is

not due and the seller or purchaser should determine, following the criteria in subparagraphs (A) -

(C) of this paragraph, whether use tax is due for the district that next became effective.

(i) If the competing special purpose district taxes became effective on the same date, the special

purpose district taxes are due in the order of the earliest date for which the election in which the

district residents authorized the imposition of sales and use tax by the district was held.

(ii) If the elections to impose the local taxes were held on the same date, the special purpose district

taxes are due in the order of the earliest date for which the enabling legislation under which each

district was created became effective.




(E) Collection or accrual of use tax for multiple transit authorities. If more than one transit

authority use tax is in effect at the location where use of an item occurs, and the two percent cap

has not been met, the transit authority taxes are due in the order of their effective dates, beginning

with the earliest effective date, until the two percent cap is met. The effective dates of all transit

authority taxes are available on the comptroller's website. However, if the collection or accrual of

use tax for the authority with the earliest effective date would exceed the two percent cap, the tax

for that authority is not due and the seller or purchaser should determine, following the criteria in

subparagraphs (A) - (D) of this paragraph, whether use tax is due for the authority that next became

effective.

(i) If the competing transit authorities became effective on the same date, the transit authority taxes

are due in the order of the earliest date for which the election in which the authority residents

authorized the imposition of sales and use tax by the authority was held.

(ii) If the elections to impose local taxes were held on the same date, the transit authority use taxes

are due in the order of the earliest date for which the enabling leqgislation under which each

authority was created became effective.

(2) General use tax rules applied to specific situations. The following fact patterns explain how

local use tax is to be collected or accrued and remitted to the comptroller based on, and subject to,

the general rules in paragraph (1) of this subsection.

(A) Sale consummated outside the state, item delivered from outside the state or from a location

in Texas that is not operated by the seller - local use tax due. Except as provided in subsection

(1)(3) of this section, if a sale is consummated outside of this state according to the provisions of

subsection (c) of this section, and the item purchased is either shipped or delivered to a location in

this state as designated by the purchaser from a location outside of the state, or if the order is drop




shipped directly to the purchaser from a third-party supplier, local use tax is owed based upon the

location in this state to which the order is shipped or delivered or at which the purchaser of the

item takes possession. The seller is responsible for collecting the local use tax due on the sale. If

the seller does not collect the local use taxes due on the sale, the purchaser is responsible for

accruing such taxes and remitting them directly to the comptroller according to the provisions in

paragraph (1) of this subsection. For example, if an order for a taxable item is received by a seller

at a location outside of Texas, and the order is shipped to the purchaser from a location outside of

the state, local use tax is due based upon the location to which the order is shipped or delivered or

at which the purchaser of the item takes possession.

(B) Sale consummated in Texas outside a local taxing jurisdiction, item delivered into one or more

local taxing jurisdictions - local use tax due. If a sale is consummated at a location in Texas that is

outside of the boundaries of any local taxing jurisdiction according to the provisions of subsection

(c) of this section, and the order is shipped or delivered to the purchaser at a location in this state

that is within the boundaries of one or more local taxing jurisdictions, local use tax is due based

on the location to which the items are shipped or delivered or at which the purchaser of the item

takes possession. The seller is responsible for collecting the local use taxes due on the sale,

regardless of the location of the seller in Texas. If the seller fails to collect any local use taxes due,

the purchaser is responsible for accruing such taxes and remitting them directly to the comptroller.

(C) Sale consummated in any local taxing jurisdictions imposing less than 2.0% in total local taxes

- local sales taxes and use taxes due. If a sale is consummated at a location in Texas where the total

local sales tax rate imposed by the taxing jurisdictions in effect at that location does not equal 2.0%

according to the provisions of subsection (c) of this section, and the item is shipped or delivered

to the purchaser at a location in this state that is inside the boundaries of a different local taxing

jurisdiction, additional local use tax may be due based on the location to which the order is shipped

or delivered or at which the purchaser of the item takes possession, subject to the two percent cap.




The seller is responsible for collecting any additional local use taxes due on the sale, regardless of

the location of the seller in Texas. See subsection (i) of this section. If the seller fails to collect the

additional local use taxes due, the purchaser is responsible for accruing such taxes and remitting

them directly to the comptroller.

(i) Example one - if an order is received in person at a place of business of the seller, such that the

sale is consummated at the location where the order is received as provided under subsection

(c)(1)(A) of this section, and the local sales tax due on the sale does not meet the two percent cap,

additional local use taxes are due based on the location to which the order is shipped or delivered

or at which the purchaser of the item takes possession, subject to the provisions in paragraph (1)

of this subsection.

(ii) Example two - if a seller receives an order for a taxable item at a seller's place of business in

Texas, and the seller ships or delivers the item from an out-of-state location to a location in this

state as designated by the purchaser, local sales tax is due based upon the location of the place of

business of the seller where the order is received. If the local sales tax due on the item does not

meet the two percent cap, use taxes, subject to the provisions in paragraph (1) of this subsection,

are due based upon the location where the items are shipped or delivered or at which the purchaser

of the item takes possession.

(e) Effect of other law.

(1) Tax Code, Title 2, Subtitles A (General Provisions) and B (Enforcement and Collection), Tax

Code, Chapter 141 (Multistate Tax Compact) and Tax Code, Chapter 151 (Limited Sales, Excise,

and Use Tax) apply to transactions involving local taxes. Related sections of this title and

comptroller rulings shall also apply with respect to local taxes. This includes authorities such as




court cases and federal law that affect whether an item is taxable or is excluded or exempt from

taxation.

(2) Permits, exemption certificates, and resale certificates required by Tax Code, Chapter 151,

shall also satisfy the requirements for collecting and remitting local taxes, unless otherwise

indicated by this section or other sections of this title. For example, see subsection (n) of this

section concerning prior contract exemptions.

(3) Any provisions in this section or other sections of this title related to a seller's responsibilities

for collecting and remitting local taxes to the comptroller shall also apply to a purchaser if the

seller does not collect local taxes that are due. The comptroller may proceed against the seller or

purchaser for the local tax owed by either.

(f) Tax rates. Except as otherwise provided by law, no local governmental entity may adopt or

increase a sales and use tax if, as a result of the adoption or increase of the tax, the combined rate

of all sales and use taxes imposed by local taxing jurisdictions having territory in the local

governmental entity would exceed 2.0% at any location within the boundaries of the local

governmental entity's jurisdiction. The following are the local tax rates that may be adopted.

(1) Cities. Cities may impose sales and use tax at a rate of up to 2.0%.

(2) Counties. Counties may impose sales and use tax at rates ranging from 0.5% to 1.5%.

(3) Special purpose districts. Special purpose districts may impose sales and use tax at rates ranging

from 0.125% to 2.0%.




(4) Transit authorities. Transit authorities may impose sales and use tax at rates ranging from

0.25% to 1.0%.

(0) Jurisdictional boundaries, combined areas, and city tax imposed through strategic partnership

agreements.

(1) Jurisdictional boundaries.

(A) City boundaries. City taxing jurisdictional boundaries cannot overlap one another and a city

cannot impose a sales and use tax in an area that is already within the jurisdiction of another city.

(B) County boundaries. County tax applies to all locations within that county.

(C) Special purpose district and transit authority boundaries. Special purpose districts and transit

authorities may cross or share boundaries with other local taxing jurisdictions and may encompass,

in whole or in part, other local taxing jurisdictions, including cities and counties. A geographic

location or address in this state may lie within the boundaries of more than one special purpose

district or more than one transit authority.

(D) Extraterritorial jurisdictions. Except as otherwise provided by paragraph (3) of this subsection

concerning strategic partnership agreements and subsection (1)(5) of this section concerning the

City of El Paso and Fort Bliss, city sales and use tax does not apply to taxable sales that are

consummated outside the boundaries of the city, including sales made in a city's extraterritorial

jurisdiction. However, an extraterritorial jurisdiction may lie within the boundaries of a special

purpose district, transit authority, county, or any combination of the three, and the sales and use

taxes for those jurisdictions would apply to those sales.




(2) Combined areas. A combined area is an area where the boundaries of a city overlap the

boundaries of one or more other local taxing jurisdictions as a result of an annexation of additional

territory by the city, and where, as the result of the imposition of the city tax in the area in addition

to the local taxes imposed by the existing taxing jurisdictions, the combined local tax rate would

exceed 2.0%. The comptroller shall make accommodations to maintain a 2.0% rate in any

combined area by distributing the 2.0% tax revenue generated in these combined areas to the local

taxing jurisdictions located in the combined areas as provided in Tax Code, §321.102 or Health

and Safety Code, §775.0754. Combined areas are identified on the comptroller's website. Sellers

engaged in transactions on which local sales or use taxes are due in a combined area, or persons

who must self-accrue and remit tax directly to the comptroller, must use the combined area local

code when reporting the tax rather than the codes for the individual city, county, special purpose

districts, or transit authorities that make up the combined area.

(3) City tax imposed through strategic partnership agreements.

(A) The governing bodies of a district, as defined in Local Government Code, §43.0751, and a city

may enter into a limited-purpose annexation agreement known as a strategic partnership

agreement. Under this agreement, the city may impose sales and use tax within all or part of the

boundaries of a district. Areas within a district that are annexed for this limited purpose are treated

as though they are within the boundaries of the city for purposes of city sales and use tax.

(B) Counties, transit authorities, and special purpose districts may not enter into strategic

partnership agreements. Sales and use taxes imposed by those taxing jurisdictions do not apply in

the limited-purpose annexed area as part of a strategic partnership agreement between a city and

an authorized district. However, a county, special purpose district, or transit authority sales and

use tax, or any combination of these three types of taxes, may apply at locations included in a




strateqgic partnership agreement between a city and an authorized district if the tax is imposed in

that area by the applicable jurisdiction as allowed under its own controlling authorities.

(C) Prior to September 1, 2011, the term "district" was defined in Local Government Code,

843.0751 as a municipal utility district or a water control and improvement district. The definition

was amended effective September 1, 2011, to mean a conservation and reclamation district

operating under Water Code, Chapter 49.

(h) Places of business of the seller and job sites crossed by local taxing jurisdiction boundaries.

(1) Places of business of the seller crossed by local taxing jurisdiction boundaries. If a place of

business of the seller is crossed by one or more local taxing jurisdiction boundaries so that a portion

of the place of business of the seller is located within a taxing jurisdiction and the remainder of the

place of business of the seller lies outside of the taxing jurisdiction, tax is due to the local taxing

jurisdictions in which the sales office is located. If there is no sales office, sales tax is due to the

local taxing jurisdictions in which any cash reqgisters are located.

(2) Job sites.

(A) Residential repair and remodeling; new construction of an improvement to realty. When a

contractor is improving real property under a separated contract, and the job site is crossed by the

boundaries of one or more local taxing jurisdictions, the local taxes due on any separately stated

charges for taxable items incorporated into the real property must be allocated to the local taxing

jurisdictions based on the total square footage of the real property improvement located within

each jurisdiction, including the square footage of any standalone structures that are part of the

construction, repair, or remodeling project. For more information about tax due on materials used

at residential and new construction job sites, refer to 83.291 of this title (relating to Contractors).




(B) Nonresidential real property repair and improvement. When taxable services are performed to

repair, remodel, or restore nonresidential real property, including a pipeline, transmission line, or

parking lot, that is crossed by the boundaries of one or more local taxing jurisdictions, the local

taxes due on the taxable services, including materials and any other charges connected to the

services performed, must be allocated among the local taxing jurisdictions based upon the total

mileage or square footage, as appropriate, of the repair, remodeling, or restoration project located

in each jurisdiction. For more information about tax due on materials used at nonresidential real

property repair and remodeling job sites, refer to 83.357 of this title (relating to Nonresidential

Real Property Repair, Remodeling, and Restoration; Real Property Maintenance).

(i) Sellers' and purchasers' responsibilities for collecting or accruing local taxes.

(1) Sale consummated in Texas; seller responsible for collecting local sales taxes and applicable

local use taxes. When a sale of a taxable item is consummated at a location in Texas as provided

by subsection (c) of this section, the seller must collect each local sales tax in effect at the location.

If the total rate of local sales tax due on the sale does not reach the two percent cap, and the seller

ships or delivers the item into another local taxing jurisdiction, then the seller is required to collect

additional local use taxes due, if any, based on the location to which the item is shipped or delivered

or at which the purchaser of the item takes possession, regardless of the location of the seller in

Texas. For more information regarding local use taxes, refer to subsection (d) of this section.

(2) Out-of-state sale; seller engaged in business in Texas. Except as provided in paragraph (3) of

this subsection, when a sale is not consummated in Texas, a seller who is engaged in business in

this state is required to collect and remit local use taxes due, if any, on orders of taxable items

shipped or delivered at the direction of the purchaser into a local taxing jurisdiction in this state




based upon the location in this state to which the item is shipped or delivered or at which the

purchaser of the item takes possession as provided in subsection (d) of this section.

(3) Local use tax rate for remote sellers.

(A) A remote seller required to collect and remit one or more local use taxes in connection with a

sale of a taxable item must compute the amount using:

(i) the combined tax rate of all applicable local use taxes based on the location to which the item

is shipped or delivered or at which the purchaser of the item takes possession; or

(ii) at the remote seller's election, the single local use tax rate published in the Texas Register.

(B) A remote seller that is storing tangible personal property in Texas to be used for fulfillment at

a facility of a marketplace provider that has certified that it will assume the rights and duties of a

seller with respect to the tangible personal property, as provided for in §3.286 of this title, may

elect the single local use tax rate under subparagraph (A)(ii) of this paragraph.

(C) Notice to the comptroller of election and revocation of election.

(i) Before using the single local use tax rate, a remote seller must notify the comptroller of its

election using a form prescribed by the comptroller. A remote seller may also notify the

comptroller of the election on its use tax permit application form. The remote seller must use the

single local use tax rate for all of its sales of taxable items until the election is revoked as provided

in clause (ii) of this subparagraph.




(ii) A remote seller may revoke its election by filing a form prescribed by the comptroller. If the

comptroller receives the notice by October 1, the revocation will be effective January 1 of the

following vyear. If the comptroller receives the notice after October 1, the revocation will be

effective January 1 of the vear after the following year. For example, a remote seller must notify

the comptroller by October 1, 2020, for the revocation to be effective January 1, 2021. If the

comptroller receives the revocation on November 1, 2020, the revocation will be effective January

1, 2022.

(D) Single local use tax rate.

(i) The single local use tax rate in effect for the period beginning October 1, 2019, and ending

December 31, 2019, is 1.75%.

(ii) The single local use tax rate in effect for the period beginning January 1, 2020, and ending

December 31, 2020, is 1.75%.

(E) Annual publication of single local use tax rate. Before the beginning of a calendar year, the

comptroller will publish notice of the single local use tax rate in the Texas Register that will be in

effect for that calendar year.

(F) Calculating the single local use tax rate. The single local use tax rate effective in a calendar

year is equal to the estimated average rate of local sales and use taxes imposed in this state during

the preceding state fiscal year. As soon as practicable after the end of a state fiscal year, the

comptroller must determine the estimated average rate of local sales and use taxes imposed in this

state during the preceding state fiscal year by:




(i) dividing the total amount of net local sales and use taxes remitted to the comptroller during the

state fiscal year by the total amount of net state sales and use tax remitted to the comptroller during

the state fiscal year;

(ii) multiplying the amount computed under clause (i) of this subparagraph by the rate provided in

Tax Code, 8151.051; and

(iii) rounding the amount computed under clause (ii) of this subparagraph to the nearest .0025.

(G) Direct refund. A purchaser may request a refund based on local use taxes paid in a calendar

year for the difference between the single local use tax rate paid by the purchaser and the amount

the purchaser would have paid based on the combined tax rate for all applicable local use taxes.

Notwithstanding the refund requirements under §3.325(a)(1) of this title (relating to Refunds and

Payments Under Protest), a non-permitted purchaser may request a refund directly from the

comptroller for the tax paid in the previous calendar year, no earlier than January 1 of the following

calendar year within the statute of limitation under Tax Code, 111.104 (Refunds).

(H) Marketplace providers. Notwithstanding subparagraph (A) of this paragraph, marketplace

providers may not use the single local use tax rate and must compute the amount of local use tax

to collect and remit using the combined tax rate of all applicable local use taxes.

(4) Purchaser responsible for accruing and remitting local taxes if seller fails to collect.

(A) If a seller does not collect the state sales tax, any applicable local sales taxes, or both, on a sale

of a taxable item that is consummated in Texas, then the purchaser is responsible for filing a return

and paying the tax. The local sales taxes due are based on the location in this state where the sale

is consummated as provided in subsection (c) of this section.




(B) A purchaser who buys an item for use in Texas from a seller who does not collect the state use

tax, any applicable local use taxes, or both, is responsible for filing a return and paying the tax.

The local use taxes due are based on the location where the item is first stored, used, or consumed

by the purchaser.

(C) For more information about how to report and pay use tax directly to the comptroller, see

§3.286 of this title.

(5) Local tax is due on the sales price of a taxable item, as defined in Tax Code, 8151.007, in the

report period in which the taxable item is purchased or the period in which the taxable item is first

stored, used, or otherwise consumed in a local taxing jurisdiction.

(6) A purchaser is not liable for additional local use tax if the purchaser pays local use tax using

the rate elected by an eligible remote seller according to paragraph (3) of this subsection. The

remote seller must be identified on the comptroller's website as electing to use the single local use

tax rate. A purchaser must verify that the remote seller is listed on the comptroller's website. If the

remote seller is not listed on the comptroller's website, the purchaser will be liable for additional

use tax due in accordance to paragraph (4) of this subsection.

(i) Items purchased under a direct payment permit.

(1) When taxable items are purchased under a direct payment permit, local use tax is due based

upon the location where the permit holder first stores the taxable items, except that if the taxable

items are not stored, then local use tax is due based upon the location where the taxable items are

first used or otherwise consumed by the permit holder.




(2) If, in a local taxing jurisdiction, storage facilities contain taxable items purchased under a direct

payment exemption certificate and at the time of storage it is not known whether the taxable items

will be used in Texas, then the taxpayer may elect to report the use tax either when the taxable

items are first stored in Texas or are first removed from inventory for use in Texas, as long as use

tax is reported in a consistent manner. See also 8§3.288(i) of this title (relating to Direct Payment

Procedures and Qualifications) and §3.346(q) of this title.

(3) If local use tax is paid on stored items that are subsequently removed from Texas before they

are used, the tax may be recovered in accordance with the refund and credit provisions of §3.325

of this title and §3.338 of this title (relating to Multistate Tax Credits and Allowance of Credit for

Tax Paid to Suppliers).

(k) Special rules for certain taxable goods and services. Sales of the following taxable goods and

services are consummated at, and local tax is due based upon, the location indicated in this

subsection.

(1) Amusement services. Local tax is due based upon the location where the performance or event

occurs. For more information on amusement services, refer to §3.298 of this title (relating to

Amusement Services).

(2) Cable services. When a service provider uses a cable system to provide cable television or

bundled cable services to customers, local tax is due as provided for in §3.313 of this title. When

a service provider uses a satellite system to provide cable services to customers, no local tax is due

on the service in accordance with the Telecommunications Act of 1996, §602.

(3) Florists. Local sales tax is due on all taxable items sold by a florist based upon the location

where the order is received, regardless of where or by whom delivery is made. Local use tax is not




due on deliveries of taxable items sold by florists. For example, if the place of business of the

florist where an order is taken is not within the boundaries of any local taxing jurisdiction, no local

sales tax is due on the item and no local use tax is due reqgardless of the location of delivery. If a

Texas florist delivers an order in a local taxing jurisdiction at the instruction of an unrelated florist,

and if the unrelated florist did not take the order within the boundaries of a local taxing jurisdiction,

local use tax is not due on the delivery. For more information about florists' sales and use tax

obligations, refer to §3.307 of this title (relating to Florists).

(4) Landline telecommunications services. Local taxes due on landline telecommunications

services are based upon the location of the device from which the call or other transmission

originates. If the seller cannot determine where the call or transmission originates, local taxes due

are based on the address to which the service is billed. For more information, refer to §3.344 of

this title (relating to Telecommunications Services).

(5) Marketplace provider sales. Local taxes are due on sales of taxable items through a marketplace

provider based on the location in this state to which the item is shipped or delivered or at which

the purchaser takes possession. For more information, refer to §3.286 of this title.

(6) Mobile telecommunications services. Local taxes due on mobile telecommunications services

are based upon the location of the customer's place of primary use as defined in 83.344(a)(8) of

this title, and local taxes are to be collected as indicated in §3.344(h) of this title.

(7) Motor vehicle parking and storage. Local taxes are due based on the location of the space or

facility where the vehicle is parked. For more information, refer to §3.315 of this title (relating to

Motor Vehicle Parking and Storage).




(8) Natural gas and electricity. Any local city and special purpose taxes due are based upon the

location where the natural gas or electricity is delivered to the purchaser. As explained in

subsection (1)(1) of this section, residential use of natural gas and electricity is exempt from all

county sales and use taxes and all transit authority sales and use taxes, most special purpose district

sales and use taxes, and many city sales and use taxes. A list of the cities and special purpose

districts that do impose, and those that are eligible to impose, local sales and use tax on residential

use of natural gas and electricity is available on the comptroller's website. For more information,

also refer to §3.295 of this title (relating to Natural Gas and Electricity).

(9) Nonresidential real property repair and remodeling services. Local taxes are due on services to

remodel, repair, or restore nonresidential real property based on the location of the job site where

the remodeling, repair, or restoration is performed. See also subsection (h)(2)(B) of this section

and §3.357 of this title.

(10) Residential real property repair and remodeling and new construction of a real property

improvement performed under a separated contract. When a contractor constructs a new

improvement to realty pursuant to a separated contract or improves residential real property

pursuant to a separated contract, the sale is consummated at the job site at which the contractor

incorporates taxable items into the customer's real property. See also subsection (h)(2)(A) of this

section and §3.291 of this title.

(11) Waste collection services. Local taxes are due on garbage or other solid waste collection or

removal services based on the location at which the waste is collected or from which the waste is

removed. For more information, refer to §3.356 of this title (relating to Real Property Service).

() Special exemptions and provisions applicable to individual jurisdictions.




(1) Residential use of natural gas and electricity.

(A) Mandatory exemptions from local sales and use tax. Residential use of natural gas and

electricity is exempt from most local sales and use taxes. Counties, transit authorities, and most

special purpose districts are not authorized to impose sales and use tax on the residential use of

natural gas and electricity. Pursuant to Tax Code, 8321.105, any city that adopted a local sales and

use tax effective October 1, 1979, or later is prohibited from imposing tax on the residential use of

natural gas and electricity. See §3.295 of this title.

(B) Imposition of tax allowed in certain cities. Cities that adopted local sales tax prior to October

1, 1979, may, in accordance with the provisions in Tax Code, §321.105, choose to repeal the

exemption for residential use of natural gas and electricity. The comptroller's website provides a

list of cities that impose tax on the residential use of natural gas and electricity, as well as a list of

those cities that do not currently impose the tax, but are eligible to do so.

(C) Effective January 1, 2010, a fire control, prevention, and emergency medical services district

organized under Local Government Code, Chapter 344 that imposes sales tax under Tax Code,

8321.106, or a crime control and prevention district organized under Local Government Code,

Chapter 363 that imposes sales tax under Tax Code, 8321.108, that is located in all or part of a

municipality that imposes a tax on the residential use of natural gas and electricity as provided

under Tax Code, 8321.105 may impose tax on residential use of natural gas and electricity at

locations within the district. A list of the special purpose districts that impose tax on residential

use of natural gas and electricity and those districts eligible to impose the tax that do not currently

do so is available on the comptroller's website.

(2) Telecommunication services. Telecommunications services are exempt from all local sales

taxes unless the governing body of a city, county, transit authority, or special purpose district votes




to impose sales tax on these services. However, since 1999, under Tax Code, §322.109(d), transit

authorities created under Transportation Code, Chapter 451 cannot repeal the exemption unless

the repeal is first approved by the governing body of each city that created the local taxing

jurisdiction. The local sales tax is limited to telecommunications services occurring between

locations within Texas. See §3.344 of this title. The comptroller's website provides a list of local

taxing jurisdictions that impose tax on telecommunications services.

(3) Emergency services districts.

(A) Authority to exclude territory from imposition of emergency services district sales and use tax.

Pursuant to the provisions of Health and Safety Code, 8§775.0751(c-1), an emergency Services

district wishing to enact a sales and use tax may exclude from the election called to authorize the

tax any territory in the district where the sales and use tax is then at 2.0%. The tax, if authorized

by the voters eligible to vote on the enactment of the tax, then applies only in the portions of the

district included in the election. The tax does not apply to sales made in the excluded territories in

the district and sellers in the excluded territories should continue to collect local sales and use taxes

for the local taxing jurisdictions in effect at the time of the election under which the district sales

and use tax was authorized as applicable.

(B) Consolidation of districts resulting in sales tax sub-districts. Pursuant to the provisions of

Health and Safety Code, 8775.018(f), if the territory of a district proposed under Health and Safety

Code, Chapter 775 overlaps with the boundaries of another district created under that chapter, the

commissioners court of each county and boards of the counties in which the districts are located

may choose to create a consolidated district in the overlapping territory. If two districts that want

to consolidate under Health and Safety Code, 8775.024 have different sales and use tax rates, the

territory of the former districts located within the consolidated area will be designated as sub-




districts and the sales tax rate within each sub-district will continue to be imposed at the rate the

tax was imposed by the former district that each sub-district was part of prior to the consolidation.

(4) East Aldine Management District.

(A) Special sales and use tax zones within district; separate sales and use tax rate. As set out in

Special District Local Laws Code, §3817.154(e) and (f), the East Aldine Management District

board may create special sales and use tax zones within the boundaries of the District and, with

voter approval, enact a special sales and use tax rate in each zone that is different from the sales

and use tax rate imposed in the rest of the district.

(B) Exemptions from special zone sales and use tax. The sale, production, distribution, lease, or

rental of; and the use, storage, or other consumption within a special sales and use tax zone of; a

taxable item sold, leased, or rented by the entities identified in clauses (i) - (vi) of this subparagraph

are exempt from the special zone sales and use tax. State and all other applicable local taxes apply

unless otherwise exempted by law. The special zone sales and use tax exemption applies to:

(i) a retail electric provider as defined by Utilities Code, §31.002;

(ii) an electric utility or a power generation company as defined by Utilities Code, §31.002;

(iii) a gas utility as defined by Utilities Code, §101.003 or §121.001, or a person who owns

pipelines used for transportation or sale of oil or gas or a product or constituent of oil or gas;

(iv) a person who owns pipelines used for the transportation or sale of carbon dioxide;

(v) a telecommunications provider as defined by Utilities Code, §51.002; or




(vi) a cable service provider or video service provider as defined by Utilities Code, §66.002.

(5) Imposition of city sales tax and transit tax on certain military installations; El Paso and Fort

Bliss. Pursuant to Tax Code, 8321.1045 (Imposition of Sales and Use Tax in Certain Federal

Military Installations), for purposes of the local sales and use tax imposed under Tax Code, Chapter

321, the city of El Paso includes the area within the boundaries of Fort Bliss to the extent it is in

the city's extraterritorial jurisdiction. However, the El Paso transit authority does not include Fort

Bliss. See Transportation Code, 8453.051 concerning the Creation of Transit Departments.

(m) Restrictions on local sales tax rebates and other economic incentives. Pursuant to Local

Government Code, 8501.161, Section 4A and 4B development corporations may not offer to

provide economic incentives, such as local sales tax rebates authorized under Local Government

Code, Chapters 380 or 381, to persons whose business consists primarily of purchasing taxable

items using resale certificates and then reselling those same items to a related party. A related party

means a person or entity which owns at least 80% of the business enterprise to which sales and use

taxes would be rebated as part of an economic incentive.

(n) Prior contract exemptions. The provisions of 83.319 of this title (relating to Prior Contracts)

concerning definitions and exclusions apply to prior contract exemptions.

(1) Certain contracts and bids exempt. No local taxes are due on the sale, use, storage, or other

consumption in this state of taxable items used:

(A) for the performance of a written contract executed prior to the effective date of any local tax

if the contract may not be modified because of the tax; or




(B) pursuant to the obligation of a bid or bids submitted prior to the effective date of any local tax

if the bid or bids and contract entered into pursuant thereto are at a fixed price and not subject to

withdrawal, change, or modification because of the tax.

(2) Annexations. Any annexation of territory into an existing local taxing jurisdiction is also a

basis for claiming the exemption provided by this subsection.

(3) Local taxing jurisdiction rate increase; partial exemption for certain contracts and bids. When

an existing local taxing jurisdiction raises its sales and use tax rate, the additional amount of tax

that would be due as a result of the rate increase is not due on the sale, use, storage, or other

consumption in this state of taxable items used:

(A) for the performance of a written contract executed prior to the effective date of the tax rate

increase if the contract may not be modified because of the tax; or

(B) pursuant to the obligation of a bid or bids submitted prior to the effective date of the tax rate

increase if the bid or bids and contract entered into pursuant thereto are at a fixed price and not

subject to withdrawal, change, or modification because of the tax.

(4) Three-year statute of limitations.

(A) The exemption in paragraph (1) of this subsection and the partial exemption in paragraph (3)

of this subsection have no effect after three years from the date the adoption or increase of the tax

takes effect in the local taxing jurisdiction.

(B) The provisions of §3.319 of this title apply to this subsection to the extent they are consistent.




(C) Leases. Any renewal or exercise of an option to extend the time of a lease or rental contract

under the exemptions provided by this subsection shall be deemed to be a new contract and no

exemption will apply.

(5) Records. Persons claiming the exemption provided by this subsection must maintain records

which can be verified by the comptroller or the exemption will be lost.

(6) Exemption certificate. An identification number is required on the prior contract exemption

certificates furnished to sellers. The identification number should be the person's 11-digit Texas

taxpayer number or federal employer's identification (FEI) number.

This agency hereby certifies that legal counsel has reviewed the proposal and found it to be within

the agency's authority to adopt.

Issued in Austin, Texas, on April 8, 2024.

JENNY BURLESON
Director, Tax Policy Division

Comptroller of Public Accounts



